IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

JAMES VANHOUTEN

Plaintiff, CIVIL ACTION
V. No. 05-3036-M.B
CSI H XON, CSI HYDECKER, CSl
CLINE, CSI STEVENS AND CSlI
GALLOWAY, et al.

Def endant s.

Nl N N P N P P P P P P

MEMORANDUM AND ORDER

This caseis currently before the court on defendants’ notion for
summary judgnent.! (Doc. 53). The notion has been fully briefed and
is ripe for decision. (Docs. 53, 55). Defendants’ notion is granted
for the reasons herein.

I. FACTS

Plaintiff is an inmate currently in the custody of the Kansas
Secretary of Corrections and confined at the El Dorado Correctional
Facility (EDCF) in El Dorado, Kansas. Plaintiff alleges a variety of
cl ai rs agai nst defendants involving the conditions of plaintiff’'s
confinement.? Plaintiff has alleged that these clainms violate his

First, Eighth and Fourteenth Amendnent rights. The clainms were

! This notion does not include defendants (fnu) Hydecker, (fnu)
Lyda, (fnu) Lair, and John Doe. Defendant Lyda was served by mail on
May 5, 2005. Lyda executed a waiver of service on June 7, 2005
(Doc. 32). In their notion for summary judgnment, defendants’ counsel
states that the Kansas Attorney GCeneral does not represent Lyda
There is no record of service for defendants Hydecker and Lair.
However, for the reasons hereafter stated, this case is dism ssed as
to all defendants.

2 Counts two and five have been dism ssed. (Doc. 8).




sumari zed as follows by the magistrate:

Ct. 1. plaintiff all eges he was subj ected to excessive
force by defendants Hi xon, Hydecker, dine, Stevens,
Gl l oway, Smith, O Kelly, Dragoo, and Lyda. This occurred
i n Septenber 2004.

Ct. 3: plaintiff alleges he found glass in his food on
one occasion during March 2003 and that in Novenber 2003,
he found feces “cooked in” his food. He was deni ed nedi cal
treatment. This count does not identify any defendant.

Ct. 4: plaintiff alleges he was denied a shower and
ot her, unspecified hygi ene needs for approxi mately 2% weeks
in May 2004 on the orders of defendant Snyder.

Ct. 6: Plaintiff alleges that from Decenber 18-31,
2002, he was not allowed a mattress, blanket, or clothing,
requiring himto sleep naked on a cold floor. He all eges
this was on the orders of defendant Spilker.

&. 7. Plaintiff alleges that from Cctober 10, 2002,
to January 7, 2003, he was allowed to brush his teeth onIy
once per seek was deni ed access to a Bible, and was not
permtted to call his attorney or famly. Plaintiff states
this was on the orders of defendant Spil ker.

Ct. 8: Plaintiff alleges that fromearly March 2003 to
the present, his property has been lost ten tinmes by
unnanmed “officials of El Dorado”. (Doc. 1, p. 4b.)

C. 9: Plaintiff alleges that in Novenber 2003
def endant Livinggood subjected him to excessive force,
resulting in a broken finger. Plaintiff alleges he |ater
was deni ed nedi cal treatnent.

. 10: Plaintiff alleges that in early Septenber
2004, he suffered swelling in his legs and feet due to
restraints and was denied nedical attention. Plaintiff
states defendants Barnes, Lair, Mers, Harris, Wl nsley,
Wboodburn, Drake, Ingram and Doe parti ci pated.

C. 11: Plaintiff alleges that from Septenber 2004 to
the present he has been denied cleaning supplies. He does
not identify the defendants to this claim

. 12: Plaintiff alleges that from Cctober 2002 to
the present he has been denied placenment for his nenta
heal t h needs and has been denied nental health treatnent.
He does not identify the defendants to this claim

Ct. 13: Plaintiff alleges that on March 18, 2003, he
received four letters that had been w thhel d. He does not
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identify the defendants to this claim
(Doc. 8 at 2-4).

After a review of plaintiff’s submssions, the court has
determned that plaintiff filed an “Inmate Gievance Forni for all
al | egati ons except those concerning his property |loss (count eight).
The Unit Teamresponded t hat his conpl aints were not gri evabl e i ssues,
but rather that plaintiff needed to followthe procedure for aninjury
or property |oss. See K RA 44-15-101a(d)(2). This required
plaintiff to file a different formand present it to the Departnent
of Corrections. I nstead, plaintiff appealed these decisions. The
Department of Corrections determ ned that the responses by the Unit
Team were correct. Plaintiff then filed a “Property Damage/ Loss or
Personal Injury” claimformwth the Departnment of Corrections. On
Decenber 30, 2004, plaintiff was informed by the Departnent of
Corrections that his clains were not processed. The clainms filed
t hrough the procedure set out in |IMPP 1-118 cannot exceed $500.00
pursuant to K S. A 46-920. The Departnent of Corrections inforned
plaintiff that the proper procedure is to file a claimthrough the
Joint Legislative Committee on Clains Against the State. In order to
do so, plaintiff was informed that a form was avail able through his
Unit Team After a reviewof the file, the court has concl uded that
plaintiff did not file a claimwth the Joint Legislative Commttee.
(Doc. 1, see attached exhs.).

Def endants have filed a notion for sunmmary judgnment on t he basis
that plaintiff failed to exhaust his adm nistrative renedies as to his
claimfor lost property. Plaintiff has responded that he coul d not

file a grievance for a | ost property claim For the reasons herein,
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the court has determned that plaintiff has failed to exhaust his
adm nistrative renedies as to all clains.
II. SUMMARY JUDGMENT STANDARD

The rules applicable to the resolution of this case, now at the
summary judgnent stage, are well-known and are only briefly outlined
her e. Federal Rule of Civil Procedure 56(c) directs the entry of
summary judgnent in favor of a party who "shows] that there is no
genuine issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law." Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of theclaim” Adler v. WAl-Mart Stores, Inc.,

144 F.3d 664, 670 (10th GCr. 1998). Wen confronted with a fully
briefed notion for sunmary judgnent, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary
judgnment. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F. 2d 677,

684 (10th G r. 1991).
III. Pro Se Status

Bef ore anal yzi ng defendants’ notion for sunmary judgnent, the
court notes that plaintiff is not represented by counsel. It has | ong
been the rule that pro se pleadings nust be liberally construed. See

Hall v. Bellnon, 935 F.2d 1106, 1110 & n.3 (10th Gr. 1991); H Il v.
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Corrections Corp. of Anerica, 14 F. Supp.2d 1235, 1237 (D. Kan. 1998).

Li beral construction does not, however, require this court to assune
the role of advocate for the pro se litigant. See Hall, 935 F. 2d at
1110. Plaintiff is expected to construct his own argunents or
t heories and adhere to the same rules of procedure that govern any

other litigant in this district. See id.; Hll, 14 F. Supp.2d at

1237. Additionally, the court need not accept as true plaintiff’'s
conclusory al |l egati ons because no special legal training is required
to recount the facts surrounding the alleged injuries. See HIl, 14
F. Supp.2d at 1237. 1In the end, plaintiff’s pro se status, in and of
itself, does not prevent this court fromdismssing his claim See

Snith v. Plati, 258 F.3d 1167, 1174 (10th Gr. 2001) (citing Hall v.

Bel | non, 935 F.2d 1106, 1110, 1114 (10th Gir.1991)) (“Even when a
conplaint is construed liberally, this court has dismssed pro se

conplaints for failure to allege sufficient facts.”); Northington v.

Jackson, 973 F.2d 1518, 1521 (10th Gr. 1992).
IV. ANALYSIS

The Prison Litigation Reform Act (PLRA) provides that "[n]o
action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal |law, by a prisoner
confined in any jail, prison, or other correctional facility until
such admnistrative remedies as are available are exhausted." 42
US C § 1997e(a). "In the absence of particularized avernents
concerning exhaustion showing the nature of the admnistrative
proceeding and its outcone, the action nust be dismssed under 8§
1997e.... [A] prisoner nust provide a conprehensible statement of his

claimand al so either attach copies of adm nistrative proceedi ngs or
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describe their disposition with specificity.” Steele v. Fed. Bureau

of Prisons, 355 F.3d 1204, 1211 (10th G r. 2003).

Def endants assert that the lost property claim was never
presented through the grievance procedure. Plaintiff responds that
t he magi strate determ ned that his claims were exhausted and t hat | ost
property claims do not wutilize the grievance procedure. The
magi strate nmade a “provisional finding that plaintiff made reasonabl e
efforts to present his clains through the administrative renedy
procedure.” (Doc. 8 at 6). The nmagistrate’ s decision was not final.
Rat her, it was made w thout the benefit of the Martinez report and
def endants’ di spositive notion. The unrefuted facts clearly showt hat
plaintiff has not exhausted all his admnistrative renedies.
Plaintiff’s second argunment, that he does not need to exhaust this
claim because it requires a different procedure other than the
grievance form is unpersuasive.

The exhaustion requirenent "applies to all inmate suits about
prison |life, whether they involve general circunstances or particul ar
epi sodes, and whether they allege excessive force or sonme other

wong." Porter v. Nussle, 534 U.S. 516, 532, 122 S. C. 983, 152 L

Ed.2d 12 (2002). The confusion lies in the title of the procedure.
Wiile there is a procedure at EDCF for filing “grievances,” this
procedure does not include clains for personal injury or property
loss. If an inmate has a claimfor personal injury or property | oss,
t hose cl ai ms must be presented to t he Kansas Departnent of Corrections
utilizing a separate form K A R 44-16-102. Plaintiff is aware of
how to file a property loss form since he did so with his other

cl ai ns.




Even t hough plaintiff was under the assunption that his property
| oss claimwas not grievable, the exhaustion mandate still applies.

See Steele v. Federal Bureau of Prisons, 355 F.3d 1204, 1214 (10th

Cir. 2003)(“The Suprene Court has refused to read futility or other
exceptions into the 8 1997e(a) exhaustion requirenent. The exhaustion
mandate applies even if a prisoner understood that the clains put
forth in hi s conpl ai nt wer e non-gri evabl e under prison
policy.”)(internal citations omtted). Plaintiff was required to
exhaust his claim of property loss through the correct procedure
outlined in KA R 44-16-102 or, if the claim was in excess of
$500.00, file a conplaint with the Joint Legislative Commttee on
Claims Against the State. Plaintiff did not do so. Plaintiff’s claim
is accordingly disnmssed for failure to state a claim

In Ross v. County of Bernalillo, 365 F.3d 1181, 1190 (10th Cr

2004), the Tenth G rcuit announced that the PLRA requires total
exhaustion. |If a prisoner submts a conplaint containing one or nore
unexhausted clainms, the court nust dism ss the entire action w thout
prej udi ce. 1d. Accordingly, plaintiff’s entire conplaint is
di sm ssed, w thout prejudice.

Moreover, it is clear fromthe record that plaintiff failed to
exhaust his administrative renedies as to all clains. Plaintiff did
not conply with the procedures in filing his clainms. Since plaintiff
requested relief in excess of $500.00, plaintiff could not utilize the
procedure set out at K AR 44-16-102. See K S. A 46-920. |In order
to effectively exhaust his clains, plaintiff was required to submt
the proper formto the Joint Legislative Conmmittee on Cl ai s Agai nst

the State. (Doc. 1, Decenber 30, 2004 letter from the Kansas
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Department of Corrections). Plaintiff did not do so.
“An i nnmat e who begi ns the gri evance process but does not conpl ete
it is barred frompursuing a 8 1983 claimunder [the] PLRA for failure

to exhaust his admnistrative renedies." Jernigan v. Stuchell, 304

F.3d 1030, 1032 (10th Cr. 2002). The assertion that inmates do not
have to properly conplete the process nor correct deficiencies has
been rejected by the circuit. 1d. Only “[w]lhen there is no
possibility of any further relief, the prisoner's duty to exhaust

avai l able administrative remedies is conplete.” Ross v. County of

Bernalillo, 365 F.3d 1181, 1187 (10th Cr. 2004). Plaintiff’s duty

was not conplete since he failed to present his claimto the proper
authority for review. Accordingly, plaintiff has failed to exhaust
all of his clains.

V. CONCLUSION®

Def endants’ notion for sunmary judgnent is granted. Plaintiff’s
conplaint is dismssed, without prejudice, inits entirety.*

A notion for reconsideration of this order is not encouraged.
The standards governing notions to reconsider are well established.
A notion to reconsider is appropriate where the court has obviously
m sapprehended a party's position or the facts or applicable | aw, or
where the party produces new evidence that could not have been

obt ai ned t hr ough t he exerci se of reasonabl e diligence. Revisitingthe

3 Plaintiff’s notions pending before the court are denied as
noot. (Docs. 46, 47, 48, 49, 54).

* The conplaint is dismssed as to all defendants, not only those
who submitted the notion before the court. The court is required to
sua sponte dismss a conplaint when a prisoner has failed to exhaust
his adm nistrative renedies. Sinmmat v. U. S. Bureau of Prisons, 413
F.3d 1225, 1238 (10th G r. 2005).
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i ssues al ready addressed is not the purpose of a notion to reconsider
and advanci ng new arguments or supporting facts which were ot herw se
avai l abl e for presentation when the original notion was briefed or

argued is inappropriate. Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan.

1992) . Any such notion shall not exceed three pages and shall
strictly conply with the standards enunciated by this court in Coneau
V. Rupp. The response to any notion for reconsideration shall not
exceed three pages. No reply shall be filed.

I'T IS SO ORDERED.

Dated this 21st day of Novenber 2005, at Wchita, Kansas.

s/ Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




